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P R O C E E D I N G S

MR. NAPOLITANO:  Good morning. We are going to

go ahead and start the hearing now.  Lead off by

thanking you for coming to EPA's hearing on the 

recently proposed limitations for SO
2
and NO

x
in the 

supplemental notice for the Clean Air Interstate Rule.  

My name is Sam Napolitano.  I will be chairing 

today's meeting.  We'll listen to what you have to say 

to us about the rule, and I'd like to initially

introduce other members of the panel. 

To the far right of me is Joe Paisie, who is 

with the Office of Air Quality Planning and Standards, 

who works extensively on fine particle attainment

issues, regional haze, and other NAAQS-related issues.  

We have Sarah Dunham, who's with the Office of

Atmospheric Programs of the Air Office, who works a 

great deal on designing the cap-and-trade programs.  

And it is her group that has designed the model state

program language that this proposal focuses on.  

And there's also, to my immediate right, Howard 

Hoffman, who's with our Office of General Counsel, 

who's the lead attorney for the Clean Air Interstate 

Rule and a host of other rules, as well, for the Air 

Office. 

I recognize that many of you have come a great
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distance, and we appreciate you making the time to

participate. Before we move into the comment period, 

I'd like to briefly describe today's rule and talk a

little bit about the ground rules here, which are 

limited but nonetheless just are designed to keep the

day moving. 

The Clean Air Interstate Rule, or CAIR, as we

call it, is a proposal to reduce interstate transfer of

fine particles and ozone.  The rule is designed to 

reduce and cap emissions of sulfur dioxide and nitrogen 

oxides in the eastern part of the United States.  

The states have two options of participating in

this program.  One is to join cap-and-trade system, 

which is detailed in the SNPR that we're going to talk

about, that will run, be administered, if you will, by 

EPA.  And the other is to make those reductions through

an independent set of controls that they verify for us

will be sufficient to do the job of providing the SO
2

and NO
x
reductions required in the state levels.

The Clean Air Interstate Rule basically will

reduce power plant SO
2
emissions by approximately

3.6 million tons annually by 2010 and it will reduce

ultimately, when it hits the cap levels in the eastern

part of the United States, SO
2
annually by about 

5.5 million tons.  For NO
x
, the emission reductions
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will be also quite substantial, measuring about 1.5

million tons of reduction annually by 2010 and 1.8 

million tons by 2015 when the cap actually is lowered.  

By substantially reducing SO
2
and NO

x
emissions 

across a multistate region, the Clean Air Interstate 

Rule will help many states and cities across the 

country meet the national health-based air quality

standards that we have in place for ozone and fine 

particles. Because SO
2
and NO

x
contribute to the

formation of fine particles in ground-level ozone, 

these pollutants are really associated with a lot of 

illnesses and in some cases, premature death.  

Reducing emissions from these pollutants will 

significantly address the health issues concerned with 

the agency and the public at large, in addition to

improving visibility and protecting sensitive

ecosystems from problems such as acid rain.  

The supplemental proposal that is the subject 

of today's hearing provides important details and 

regulatory text for CAIR.  It does not change the

required reductions and time lines proposed by the rule

back in January. EPA is in the process of reviewing

the extensive public comments that we received at the 

end of March on that proposal and plans to respond to

those comments as well as the ones that we get after
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this hearing on the supplemental notice in the final

rule making that we are going to complete this fall.  

The supplemental notice includes model

cap-and-trade programs for power plants that states may 

adopt to achieve required emission reductions.  

Cap-and-trade programs, like the Clean Air Act's Acid 

Rain Program are recognized not only for ensuring

significant emission reductions and lowering costs, but

also providing incentives for early reductions and 

developing innovative strategies.  

Use of the cap-and-trade mechanism in the 

achievement of the requirements of CAIR will ensure 

complete accountability and transparency, as well as

the savings and streamlined implementations, which are

the objectives of this rule. 

The notice also includes details on proposed 

integration of the original proposal with existing 

Clean Air Act requirements.  In particular, for the

Regional Haze Program, EPA is proposing that the 

emissions reductions under this rule, if achieved by 

power plants under the model cap-and-trade program, 

would satisfy source-specific best available retrofit

technology, BART, requirements for the power sector.

Now let's turn to the comment portion of

today's hearing to talk about a few ground rules and 
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what we'll be doing from this hearing.  We will be

preparing a written transcript, which will be available

as part of the official record.  We are also accepting

written comment on the proposed rule for 45 days after

its publication in the Federal Register.  That's 

expected to be this week or early next. We have a -- 

excuse me -- we have a handout available at the

registration table with detailed information for

submitting written comments to us. 

Now I would like to outline a couple of the 

ground rules.  I will call the scheduled speaker to the

microphone.  At that point, I wish that you would

submit -- or, excuse me, state your name, your

affiliation, and where you are from. It will also help 

the court reporter here if you will also spell your 

name. 

In order to be fair to everyone that's come to

the hearing, we are asking you to limit your testimony

to five minutes each.  After you finish your testimony, 

a panel member will ask clarifying questions, if there 

are any.  And we will be transcribing today's hearing, 

and each speaker's oral testimony will become part of

the official record of this rule making.  Please be

sure to give a copy of any written comments that you've 

brought to the registration table. 
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In the interest of making the best use of

everyone's time, we ask that you respect the 

time-keeping system, which consists of a green, yellow, 

and red light.  When you begin speaking, the green 

light will come on.  The yellow light will signal that 

you have two minutes left to speak.  We ask that you

conclude your remarks when the red light comes on.  

If you would like to testify but have not 

registered to do so yet, please sign up at the 

registration table.  It is our intention to allow

everyone an opportunity to comment.  We ask for your 

patience as we proceed throughout the day.  

Again, thank you very much for joining us in

participating in this hearing.  So now let's get

started. 

The first speaker is Conrad Schneider.  Would

you please come up?  

MR. SCHNEIDER:  Good morning.  My name is 

Conrad Schneider, S-c-h-n-e-i-d-e-r.  I'm the advocacy 

director of the Clean Air Task Force.  And I'm from 

Brunswick, Maine, however, our organization is based in 

Boston.  We're an environmental nonprofit advocacy

organization.  And I'm pleased to have this opportunity 

to be able to address the panel for the record today on

the CAIR rule. And I have a short PowerPoint
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presentation that I can go through and I'll be happy to 

answer any questions you might have about it. 

First of all, you know, in a vacuum, we're 

pleased that EPA is moving forward with a rule that

would cut emissions of sulfur dioxide and nitrogen 

oxides in the applicable region.  There is no question

about that.  The concern that I'll raise today really

relates to the comments that we already filed and will

file in this period about whether the proposal meets 

the legal standard under the law necessary for a rule

of this type.  Significant contribution; you're also

under a requirement to examine for, from the 

perspective of executive orders, the costs and benefits 

of the rule and so forth.  So my comments are really

given in that light and that spirit.  

So our overarching comment is that, before I 

get into the substance, though, the process.  I'll just 

note we haven't had a lot of time to be able to process

the new information that's come out in your technical

information or even some of the specific substance of 

the proposal.  So I'm not going to be able to address

all of those today.  You know, this rule is not yet

published, as you noted, and you guys dropped a lot of

information onto the Web just earlier this week, so

just note that, please. 
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Our concern is that, not withstanding the 

proposal that's finalized, there are many areas within

the relevant region that will not meet the PM
2.5

or

eight-hour ozone standards.  In order to do so, we

really need steep, steeper than you proposed, cuts in

those two pollutants, and I'm going to get into that in

a second.  And those reductions really need to happen

under the law by 2010, we feel, in order to allow the

states to meet their timely attainment objectives.  

And in addition, I would add since you added to 

this discussion, that meeting the requirements in terms 

of visibility will also require much greater reductions 

even than you've proposed here ultimately. 

I'm just going to talk a little bit about

nonattainment, and we've done some IPM and REMSAD runs 

and matched them to yours.  This is the base in 2010.  

All of my comments can be referenced to 2010 because 

that's the attainment date.  Next slide. And your 

proposal does something to alleviate that problem, but

in our comments, we propose an alternative which in

2010 would reduce that number to 13 counties in 

nonattainment and by 2015, the date that you're 

comparing in your technical documents, actually reduce

it down to five.  So we feel that there can be more 

done beneficially and cost-effectively and more needs
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to be done under the definition of significant

contribution under the rule.  

So in summary, our view is that your proposed 

reductions are too little and too late, and we have

proposed this alternative which, put in sort of lay

terms, in essence mirrors for the region EPA's 2001

Straw proposal, which reinstated a 2 million ton sulfur

cap that works out to 1.4 in the region.  And the

details of the NO
x
, the caps that we proposed are in

our comments. Next. 

And under Executive Order 12866, you're 

required to look at and try to maximize, look at 

different alternatives and then try to maximize one of 

those alternatives will be the net benefits.  And I'll 

just use as one example our alternative we proposed in

our comments.  

Here we've gone through the typical process

using the same methodology that you do to estimate cost

using IPM, using net benefits, using REMSAD-based 

modeling, and BenMAP end function modeling to figure

out what the costs and benefits are.  As you can see in 

the red, the net benefits of our alternative are much

greater than the benefits of your proposal in 2010.  

Now -- if you'll go back one slide -- and we're 

also through that process actually able to quantify the
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number of lives saved from those dates under each of

the proposals.  Typical analysis that you do for RIAs

shows that there is much greater power in terms of not

just the legal test but in terms of policy and saving

lives under a tighter proposal in those dates. 

Okay.  Switching ground for a second to this

new idea, which is that the CAIR might be able to

supplant the specific BART requirements, we believe is

a legal matter.  These things are separate and 

independent from each other.  We don't believe by

regulation you can alter it from the course that

Congress set to develop a full visibility program under 

169A of the act.  

We know and you know that states will need

substantial additional reductions from all available

sources in order to meet the ultimate goal of regaining

natural vistas in our national parks.  And we don't 

believe it's appropriate to exempt power plants from 

the BART source categories.  We really believe we need 

the CAIR strengthened and moved up in time and a BART

rule, strong BART rule, to achieve that.  

And my colleague, Bruce Hill, from the Clean 

Air Task Force, will address, I'm not sure, this group

or another group tomorrow on the details of this.  But 

I'll just leave you with one thought that if you are
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trying to qualify the CAIR as better than BART, we

would submit that it's not appropriate to include

non-BART sources in that showing.  We believe that

violates both the act and the principle that BART

reductions meet in addition to other programs.

So what I'm going to do is right now is to show

you views of Acadia National Park.  These were -- are 

modeled images that were made from the wind haze

modeler that NPS uses to evaluate the air quality.  And 

this is a representation of the 80th percentile day in

Acadia National Park.  This is supposed to be the view 

of Blue Hill from the top of Cadillac Mountain.  

And if you would go to the next slide, you can

see what the benefit of the CAIR rule would be for that 

view.  Let's just toggle back and forth, just in case 

you missed it.  It's hard to see that there's actually 

any benefit.  This is actually the 1.2 deciview

improvement that would be anticipated by your rule. 

It, there is actually a perceptible difference if you

look on the laptop.  It's not really coming through 

here.  

Let's go to the next slide.  You can see that 

that is the regional haze target view, which is

1 deciview above, you know, less visibility than 

natural.  So that's how far we really have to come and
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how far short the CAIR is from the ultimate goal.  

Bruce, tomorrow, will get into the issue of how it 

relates to BART, how it relates to glide path, how it 

relates to all the different issues.  But, you know, we 

have this much ground to make up in terms of restoring 

visibility and pristine conditions.  

We feel it's inappropriate to, at this point, 

start throwing out programs.  We know all the programs 

work together.  And, of course, the CAIR can't deliver 

guaranteed reductions in specific places. For example, 

I'll use an example from your modeling, the TVA system.  

Your, for sulfur, your IAQR target is about 70 percent

reduction in sulfur dioxide.  Your modeling shows that 

the TVA system reduces their SO
2
emissions by 

40 percent.  So for Great Smoky, which is an impacted 

area from the TVA system, they're not going to achieve 

the reductions that would be expected if you had, you 

know, pro rata special distribution of the benefits.  

So that's just one example of where if you're in the

underserved particular area relative to even your own 

target is much less than BART. 

I'll just add that there are several issues 

that have popped up in just the last week.  I'm not

going to go into detail.  These are detailed in my

written comments.  I won't spend my last couple seconds
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on going through.  There are a number of different 

issues, including especially flow control, if you're 

talking about supplanting the NO
x
SIP Call, the issue

of how you calculate the allowances, and even I guess

there's new information or a new proposal about

definitions, and we have concerns that we will

arcticulate about all those things.  I'll be happy to 

take any questions from the panel. 

MR. NAPOLITANO: Thank you.  Will we be able to

get a copy of this presentation for reference?  

MR. SCHNEIDER:  I can either leave it 

electronically today or I can submit it, you know, when 

we submit our comments to the record.

MR. PAISIE: If you can get it to me by e-mail.

MR. SCHNEIDER:  Great.

MR. NAPOLITANO: Thank you, Conrad, very much.

MR. SCHNEIDER:  Yeah.  The benefits were

calculated using the benefits methodology that you-all 

used in Clear Skies and you slightly changed that 

methodology when you went to the IAQR.  And we will be

submitting a formal record, recalculated numbers that 

match exactly that methodology.  But for now, we've 

just replaced them, and all of the benefits will be a

little bit less using the new methodology, by about

11 percent less. 
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MR. NAPOLITANO: In case you just joined us, 

we're trying to get you ten minutes, here, on the 

clock.  The next speaker that we have is John Kinsman 

from the Edison Electric Institute, please.  Excuse us, 

John.  Okay.  We're good to go.  Thank you. 

MR. KINSMAN:  My name is John Kinsman.  I'm 

director of air quality programs at Edison Electric 

Institute, which is the association of United States 

shareholder-owned electric companies which generated 

almost 70 percent of electricity in the United States

in 2001.  EEI members have a crucial interest in the 

proposed Clean Air Interstate Rule, CAIR rule, which 

will require hundreds of facilities to install new

emission control equipment over the next decade or so 

at a cumulative cost of tens of billions of dollars.  

EEI is generally supportive of the policy 

objective underlying EPA's proposed rules and the 

proposed rule's goal of making a substantial 

contribution towards attainment of the new national 

ambient air quality standards for eight-hour ozone and

fine particles and the approach, the kind of 

cap-and-trade program that has proven so successful

since passage of the Clean Air Act Amendments of 1990.  

EPA's proposal would achieve the largest air 

pollution reductions of any kind not specifically 
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mandated by Congress.  However, regarding the purported

health effects of sulfate and nitrate fine particles, 

focusing only on specific PM
2.5

constituents at issue in 

this rule making, sulfates and nitrates, calls into 

question whether the health benefits that the agency 

has projected will actually be produced, as discussed

in great detail in EEI's March 30 comments on EPA's 

January 30 notice of proposed rule making.

EEI supports efficient actions to further 

reduce emissions.  EEI has discussed multi-emission 

programs in earnest with EPA and environmental groups 

and Congress since the mid-1990s and realizes the need

to further reduce emissions of SO
2
, NO

x
, and mercury.  

But we need to build on substantial progress made to 

date.  

Electric generators in the United States, 

including EEI members, already have achieved massive 

reductions in their SO
2
and NO

x
emissions under

existing Clean Air Act programs.  For example, electric

generating units, EGUs, have dramatically reduced SO
2

emissions through the Acid Rain Program by almost

40 percent, and those reductions will grow.

Coal-based EGUs also have substantially reduced 

NO
x
emissions through widespread installation and use

of combustion controls to meet the Title IV NO
x
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requirements.  In addition, many EGUs in the eastern

half of the U.S. have cut their NO
x
emissions even

further in response to the NO
x
State Implementation 

Plan, or SIP Call, rule that went into effect in

several northeastern states in 2003 and went into 

effect throughout the eastern U.S. earlier this week.  

All in all, NO
x
emissions have been cut 40 percent and

will go even lower with a NO
x
SIP Call.  

Regarding the NO
x
SIP Call, just as the 2004

summer ozone season gets underway, a large portion of 

the eastern coal-based electric generating unit fleet 

is installing state-of-the-art pollution control 

technology called selective catalytic reduction, or 

SCR, to cut NO
x
emissions by nearly one million tons.  

As a result of this new ozone-reduction

regulation issued and enforced by EPA, power sector NO
x

emissions will fall to less than one-fifth of the 

nation's total NO
x
emissions.  The industry is 

responsible for less than 1 percent of U.S. volatile

organic compound emissions, the other emission of 

importance to ozone formation. 

The power industry will spend almost 

$10 billion to install the new pollution controls, and 

hundreds of millions each year to run them.  The bottom 

line is that the electric power industry has made major 
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strides in cutting emissions already, and we will do 

much more.  Future emissions from power plants will be

reduced dramatically under the proposed EPA regulation 

that we are discussing at this hearing or perhaps 

through new legislation by Congress.  Either way, 

emissions will be reduced by another two-thirds from 

current levels over the next decade or so.  Emission 

rates per ton of coal used will be reduced by 

90 percent from their peaks.  

Responding to Conrad's statement that the TVA 

will have only reduced their emissions 40 percent under 

the rule, that's ignoring substantial reductions that

were already underway, already undertaken and achieved

under the Acid Rain Program.

We also maintain that Clear Skies is the best 

approach.  Legislative strategies for improving air 

quality can deliver benefits with more certainty than

the proposed rules.  Clear Skies targets and timetables 

would be established immediately, and costly and 

time-consuming litigation would be significantly 

reduced or eliminated.  Clear Skies would eliminate 

state-to-state differences in implementation, which

could seriously constrain compliance options.  As a 

congressional mandate, Clear Skies would clarify and 

simplify the Clean Air Act for affected power
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generators while the proposed rules are simply another

layer on top of the existing regulatory labyrinth.

We agree with EPA Administrator Leavitt who

stated last December that, We continue to believe that

the Clear Skies Act is the best approach to reducing

power plant emissions.  

As far as comments on the Clean Air Interstate 

Rule, while the EEI is supportive of the underlying 

policy objectives, we have several concerns, including 

the timing, lack of certainty, and the potential lack

of flexibility.  

Regarding the time, many EEI members are

concerned that power generators may not have enough

time to install all the control technologies that would 

be needed to meet the rule's emission reduction 

mandates, especially for reduction requirements

imminent in the next half decade.  0n pages 30 to 32 of 

the supplemental proposal, EPA discusses the 

implementation schedule for the CAIR, and on page 32, 

requests comments on all aspects of the issues

concerning the timing of the proposed CAIR compliance

dates in relation to the National Ambient Air Quality 

Standard attainment dates.  

EEI believes, based on the real world 

considerations discussed in our March 30 comments, that 
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the industry will be hard-pressed to meet the 2010

deadlines and that the suggestion by some commenters on 

the January proposal to accelerate the date for CAIR

emission reductions to before January 1, 2010, should 

be rejected. 

Regarding regulatory certainty, because EPA is

proposing the CAIR under its existing rule making 

authorities, the agency has a lesser ability to affect

other sections of the Clean Air Act. EEI is generally

supportive of EPA's approach regarding how CAIR would, 

number one, satisfy best available retrofit technology, 

BART, requirements; and number two, effectively replace

requirements under the NO
x
SIP Call.  

In addition, EPA should do all that it can to 

ensure utilities subject to the rule that compliance 

with the CAIR will, one, satisfy the 2018 reasonable

further progress goal under the Regional Haze rule; 

number two, preclude affected sources and states from 

being targeted by redundant Section 126 petitions and 

EGU source-specific control requirements; and number 

three, reinforce the fact that pollution control 

projects undertaken to comply with the CAIR are 

not subject to NSR permitting requirements.  

Specifically related to BART, in the

supplemental proposal on page 101, EPA states, Today, 
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EPA proposes that BART-eligible EGUs in any state

affected by CAIR may be exempted from BART for controls 

for SO
2
and NO

x
if that state complies with CAIR

requirements through adoption of the CAIR cap-and-trade

program for SO
2
and NO

x
.  EPA has demonstrated that the 

proposed CAIR cap-and-trade program is better than BART

for BART-eligible EGUs within the proposed CAIR region.  

EEI supports this finding.  

Regarding the NO
x
SIP Call, EEI supports EPA's

proposal to allow states to write rules under which

compliance with the annual caps will satisfy compliance

with the ozone season caps under the NO
x
SIP Call.  The

alternative, that is, having both ozone season caps and 

annual caps with which to comply without corresponding 

environmental and regulatory benefits, would only add

to the burdens of compliance. 

And regarding regulatory flexibility and 

emissions trading, in the supplemental proposal on 

pages 136 to 138, EPA discusses the tremendous benefits 

of emissions trading for the regulated community and 

the environment.  EEI has, for more than 15 years, 

strongly supported emissions trading and continues to 

note the overwhelming success of the acid rain SO
2

program and the utter lack of any hot spots being

created by emissions trading programs.  EEI commends 
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the agency for implementing the CAIR through a 

cap-and-trade program.  

Some specific emissions trading issues will now

be discussed, first, early action credits for NO
x
.  In 

the supplemental proposal on page 99, EPA solicits 

comments on whether NO
x
emission reduction credits

should be included in the CAIR, and if so, how a NO
x

ERC program should be structured.  EPA proposes four

possible approaches that may be utilized.  

EEI had recommended in its March 30 comments 

that EPA should propose in their upcoming supplemental

notice on CAIR emission trading programs a wide range 

of flexible alternatives that would allow for early 

reduction credits for NO
x
.  Accordingly, EEI 

appreciates the agency's consideration of alternatives

and will attempt to comment further in writing during

the comment period.  

On the issue of emissions banking, EEI supports 

the EPA's proposal not to require restrictions on the 

ability to use banked allowances, pages 190 to 192 of

the supplemental proposal.  EEI concurs with EPA's 

conclusions that flow control is a very complicated

procedure to explain, understand, and implement.  

Regarding opt-in for non-EGUs, on pages 159 to

166 of the supplemental proposal, EPA discusses 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

SMN Reporting, Inc.
(919) 225-6053   smnreporting@aol.com   Fax (919) 401-8365

Public Hearing Re:  Proposed Supplement to the CAIR
6/3/04 Alexandria, Virginia

25

individual unit opt-in for sources otherwise not 

subject to the proposed CAIR.  EPA presents an example

opt-in approach that could be included in the final 

CAIR model rules.  

At this time, EEI does not offer any specific 

comments on the example for a potential opt-in

approach. But we note that EPA does note in the 

supplemental proposal that, quote, if a state chooses 

to achieve emissions reductions from non-EGUs, then the 

state's EGUs may not participate in the 

EPA-administered cap-and-trade program.  If the EPA in 

the final CAIR model rule allows for opt-ins, the EEI 

believes that the agency should make more clear that 

such opt-ins would not disqualify the state's EGUs from 

participating in the EPA-administered cap-and-trade

program. 

And with regard to allowance auctions, on pages

145 to 146 of the supplemental proposal, EPA discusses

the concept of auctions of allowing -- emissions 

allowances.  Noting that EPA has softened its 

discussion of this issue from its January proposal, EEI

nevertheless notes its continued opposition to

allowance auctions, as discussed at length in EEI's 

March 30 comments.  

In conclusion, any new regulations must begin
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to integrate and streamline the NO
x
SIP Call, NSR, 

Section 126, BART, and Regional Haze programs.  

Further, if the current proposals, including the 

mercury proposal, are to achieve the desired emission 

reductions at reasonable cost to the American consumer, 

it is necessary to provide flexible timeframes to 

feasibly allow construction activities at hundreds of 

units, requiring a capital investment of tens of

billions of dollars.  

EEI appreciates the opportunity to provide 

comments on the proposal.

MR. NAPOLITANO:  Thank you, John. Any 

questions?  Thank you very much.  Our next speaker is

Michael Bradley from the Clean Energy Group.  Michael, 

we're just going to run with a running clock, here.  

MR. BRADLEY:  Okay.  Do I need to spell my

name?  It's B-r-a-d-l-e-y.  

MR. HOFFMAN: Do you happen to have any extra

copies?  

MR. BRADLEY:  I left three copies with the, at 

the desk.  I do have additional copies, if you want

them. 

MR. NAPOLITANO:  Mike, you have to about 42 

minutes.  We're going to just let the clock run.
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MR. BRADLEY:  I'm not worried about it.  Good 

morning.  My name is Michael Bradley.  I'm the 

executive director of the Clean Energy Group.  Clean 

Energy Group is a coalition of electric generating and

electric distribution/transmission companies that share

a commitment to responsible environmental protection 

and stewardship.  Members include Calpine Corporation, 

Conectiv Energy, Consolidated Edison, Entergy 

Corporation, Exelon Corporation, KeySpan Corporation, 

National Energy & Gas Transmission, Northeast 

Utilities, Public Service Enterprise Group, and Sempra 

Energy.  

With electric generating plants in operation or 

under development in all regions of the country, the

Clean Energy Group member companies have a diverse 

generation mix of more than 120,000 megawatts that

includes substantial coal-, oil-, and gas-fired

generation as well as nuclear, hydroelectric, and

renewable assets.  

Since 1997, Clean Energy Group has been

actively engaged in the developments of the federal, 

regional, and state air quality initiatives related to

electric, the electric generating sectors, such as NO
x

SIP Call, New Source Review reform, the mercury and

nickel MACT rule, and multipollutant legislation.  As



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

SMN Reporting, Inc.
(919) 225-6053   smnreporting@aol.com   Fax (919) 401-8365

Public Hearing Re:  Proposed Supplement to the CAIR
6/3/04 Alexandria, Virginia

28

such, our membership has a keen interest in EPA's 

proposed Clean Air Interstate Rule.  

The Clean Energy Group provided EPA oral and 

written comments on the originally proposed rule.  

This, that appeared in the Federal Register back in 

January of this year.  I'm not going to iterate all of

the issues that we got into there, but I'm going to add

some following comments that are more germane to the

supplement.

The Clean Energy Group continues to advocate 

enactment of multipollutant legislation for the 

electric generating sector that comprehensively reduces

emissions from fossil fuel fire-powered power plants in 

an integrated manner that includes a flexible but 

environmentally protective replacement for the New 

Source Review program.  Specifically, the group

supports the Clean Air Planning Act of 2003, Senate 

Bill 843.  CEG believes that a legislative approach

will provide maximum certainty in the future for

investments in new electric generating capacity as well 

as for pollution control expenditures.  

Additionally, in the context of national 

multipollutant legislation, such as the Clean Air 

Planning Act, the Clean Energy Group believes that even 

stricter NO
x
and SO

2
caps along with an earlier
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implementation time frame could be justified from an

air quality standpoint than what is proposed in CAIR. 

However, CEG recognizes that there's no

guarantee that Congress will move forward in enacting 

such legislation.  On this basis, we applaud the

administration for its efforts to promulgate new

regulations requiring additional SO
2
and NO

x
emission

reductions from electric generating units that 

contribute to downwind nonattainment of the eight-hour

ozone standard and the PM
2.5

standard.  The Clean Energy 

Group believes that the proposed CAIR, when fully 

implemented, will go a long way towards improving air 

quality in the eastern half of the United States while

at the same time reducing investment uncertainty in the 

electric generating sector.  

With respect to the supplemental proposed -- 

proposal recently released by EPA, however, CEG is 

disappointed in the fact that the agency decided to

eliminate the discussion of an optional approach to the 

proposed heat input-based approach for establishing 

state NO
x
budgets under CAIR based on the generation

output approach that appeared in the May 11 draft of

the proposed supplemental rule that was sent to the

Office of Management and Budget for review.  Attached

to my written testimony is a copy of the May 11 draft 
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version of Section II of the preamble of the proposed 

supplemental rule, entitled, State-by-State Emission 

Reduction Requirements and EGU Budgets, which the Clean 

Energy Group requests be entered into the record along

with my testimony.  

In its comments back in January -- on the 

January rule -- I guess that was in March -- EPA -- 

Clean Energy Group strongly recommended that the state 

NO
x
in the CAIR be based on each state's pro rata share

of generation output and that EPA promote the concept 

of output-based allowance allocations to the affected

sources in its model rule.  

There is increasing recognition by policymakers 

that output-based regulation is an important method of 

rewarding and encouraging efficiency.  In fact, EPA

considered recommending output-based allocations late

in the development of the NO
x
SIP Call rule. A 

judgment was made at that time that it was too late in 

the process to change horse to an output-based 

approach, but EPA made the commitment to apply an 

output-based approach in the second round of the 

Section 126 trading rule, which was published in the

Federal Register on January 18, 2000. 

In 1999, EPA convened an Updating Output 

Emission Limitation Workgroup to work through the 
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perceived challenges in implementing an output-based 

emission trading program, such as monitoring data

availability and the treatment of combined heat and

power systems. Based on the input received from this

workgroup, EPA published a guidance document for states 

participating in the NO
x
Budget Trading Program under 

the NO
x
SIP Call entitled, Developing and Updating 

Output-Based NO
x
Allowance Allocations.  That was

published in May 2000. 

Several states, including New Hampshire, 

Massachusetts, Connecticut, and New Jersey adopted and 

are using output-based allocation allowances in their

NO
x
SIP Call programs. These programs are proving to 

be effective and relatively straightforward to

administer.  Considering the clear policy benefits 

associated with output-based allocation approaches, CEG

respectfully requests that EPA prepare and issue 

another supplemental rule proposal that discusses the 

pros and cons of an optional output-based approach to

determination of state budgets. We strongly believe

that an opportunity for public review and comment on

this important issue should be provided. 

CEG will address additional issues and provide 

a much more comprehensive set of comments on the

supplemental rule in its written comments later on this
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year once the rule is published and the time frame is 

known. Thank you.  

MR. NAPOLITANO: Thank you, Michael.  Does

anybody have any questions?  Thank you very much.  The

next speaker, would you please come to the podium, 

Mr. Ray Butts from Florida Power & Light Company, 

please.

MR. BUTTS:  Good morning.  My name is Ray 

Butts.  That's B-u-t-t-s.  I'm the manager of 

strategic & regulatory planning in the environmental 

services department of Florida Power & Light Company.  

Florida Power & Light Company is the regulated utility

of FPL Group and is the largest investor-owned utility

in the state of Florida, serving approximately 

seven million people with a generating capacity of over 

19,000 megawatts.  FPL Group also includes our

wholesale electric generating company, FPL Energy, with

an additional 11,000 megawatts of electric generation

operating in 24 states.  

Regarding our comments on the Clean Air 

Interstate Rule, let me first note that FPL Group 

supports the earlier comments made by Mr. Bradley on

behalf of the Clean Energy Group.  We, too, believe

that a comprehensive multipollutant legislation that

integrates the various rules of the Clean Air Act and
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reforms New Source Review is the most appropriate and 

efficient mechanism for achieving pollution reduction

and providing economic certainty for the future of the 

electric generating sector. 

Short of passing a multipollutant legislation, 

FPL agrees that EPA's CAIR proposal will achieve

significant reductions of SO
2
and NO

x
emissions.  

However, we believe that EPA's supplemental rule

proposal has a serious shortcoming in that it continues

to promote a heat input-based method of allocating 

emissions allowances to state budgets. Our experience

under the Clean Air Act amendments of 1990 indicate

that the heat input allocation method provides a 

disproportionate allocation of allowances to 

inefficient generating units, resulting in fewer 

allowances in the budgets of states that have cleaner, 

more efficient generating units.  

FPL believes that an output-based emissions 

allowance allocation system would achieve a more

balanced and equitable distribution of allowances

throughout the electric generating sector.  An

output-based allowance allocation system levels the

playing field for all electric generation and is fuel 

neutral; it recognizes and encourages efficient

electric generating units; provides the opportunity to
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develop a more robust market-based trading program; and

allows the allowance allocation to nonemitting

generation, such as nuclear, hydro, and renewable 

energy sources. 

These nonemitting energy sources are part of 

the solution for reducing pollutant emissions and

should be rewarded for their contribution to clean 

energy and thus, should be included in the allowance

allocation. As Michael stated, clearly, EPA has

previously recognized the value of utilizing an 

output-based allowance trading system.  In the 

development of the final rule in Section 126 petition

clearly stated that the agency has committed to 

adopting an output-based allocation system for the 

updated allocations in the Section 126 control remedy.  

Subsequently, EPA published a guidance document for

states participating in the NO
x
budget trading process

to assist these states in developing their own 

output-based NO
x
allowance allocations.  

In today's rule making for the Clean Air 

Interstate Rule, the docket includes the May 11 review

version that was sent to OMB of the supplemental notice 

for proposed rule making that includes a discussion of 

using output-based methods for allocating allowances.  

This output-based allocation discussion was not found
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in the published version of the final supplemental 

notice.  FPL asks that EPA publish an additional 

supplemental notice proposal that includes the 

discussion of output-based allocation methods and 

solicits further public review and comment of this

option. 

FPL believes that the allowance allocation

method may have significant impact on the NO
x
budgets 

for several states and should be fully vetted before

the final rule is developed.  We will provide you 

written comments.  Thank you. 

MR. NAPOLITANO: Thank you.  Questions for? 

Thank you very much.  The next speaker is Mr. Chris 

Recchia of the Ozone Transport Commission.

MR. RECCHIA:  Hi.  Good morning.  I'm Chris 

Recchia.  I'm the executive director of the Ozone 

Transport Commission.  Thanks for the opportunity to be

here to comment on the supplemental proposal. OTC, as 

you know, was created by Congress under the Clean Air 

Act Amendments of 1990 to coordinate ground-level ozone

reduction strategies in the Northeast and Mid-Atlantic 

region of the U.S. and to advise EPA, as we're doing

today, on air transport issues.  OTC represents 12

states and the District of Columbia.

We agree that it's well past time for a 
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comprehensive regional approach to addressing emissions 

from the power sector.  And the IAQR/CAIR or whatever 

it's going to be called in the final rule making is the 

most significant advance to addressing interstate

transport of pollutants to date, and we are very

grateful to EPA for taking the initiative to do this. 

We do, however, have significant overarching 

concerns, many of which have been expressed in the 

earlier testimony and in writing, but I would like to

kind of reiterate some of them today and talk about

some of the provisions of the supplemental rule. 

Unfortunately, I can't start this conversation

without talking a little bit about process and, you

know, we do want to contribute productively to this and

we are putting, if you will, as us farmers in Vermont 

would say, all our eggs in this basket.  The IAQR,

CAIR, is very, very important and is the mechanism by

which we see that we can finally address transport from 

upwind sources. 

While we think you might be meeting your legal

obligation by the timing and the format of these 

releases, we don't feel like we're getting a real good 

opportunity to get reaction from you on the earlier

drafts and comments before we see a supplemental.  The

comments originally were based on the preamble, not on
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rule language.  Now we're getting some rule language 

but not incorporating comments.  And it appears that

comments really won't be incorporated until we see a 

final rule, and we're not sure whether that's going to 

be good or bad.  So, you know, I also, unless we missed

it, to our knowledge, this is not yet published in the 

Federal Register.  Okay.  I didn't miss it. So, you 

know, I do assume that it's going to be the same as 

this, what you guys released, but it just seems odd

that we're doing this in this fashion. 

So, you know, we have worked closely with you

to define emission reductions.  We supported our 

original comment with detailed analyses needed from 

this sector as part of the overall attainment strategy. 

We need responses to those and hope that you will 

seriously consider the previous comments and the 

comments we're making today in revisions to the rule.  

We're emphasizing the fact that the OTC is

trying to implement across this region what other 

states are affected by the CAIR rule the same

successful work we've done with cap-and-trade in the

region.  To date, we've reduced our NO
x
emissions in 

the region by about 70 percent compared to about

10 percent for the rest of the country.  We want to 

emphasize that we don't expect any single rule making 
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to bring the entire region into attainment.  We do, 

however, expect that a multipollutant program seeking 

reductions for power plants will adequately address

that sector to give that sector some security and

certainty but also to make sure that they are 

significantly contributing to our overall attainment 

strategy.  

Yet in 2010, our attainment deadline for most 

of the ozone transport region, we'll have approximately

106 counties not meeting the eight-hour ozone standard, 

47 of which are going to be beyond the marginal 

nonattainment.  The IAQR, like the Clear Skies Act

before it, would improve this only by about three 

counties.  

In January, the OTC formally adopted a 

multipollutant position, rule-specific targets and time

frames to give us hope of achieving attainment by

gaining reasonable controls in this sector.  I don't

want to take the time to discuss the position in

detail. You've got it; you've heard about it before.  

But in summary, the NO
x
and SO

x
emissions would be

capped at 1.87 million tons and 3 million tons 

respectively by 2008, and 1.28 million tons and

2 million tons by 2012.

We've done integrated planning modeling, IPM 


